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ever for 4000 Merks Scots, ba yable at n 
day 1643, with Intereſt and Penalty. This Bond was Written by Thomas Gillzean, Nom, Publick, ind 94 
4 — cuted in the preſence of Sir Fames Fraſer, of Hleikillbrae, Fames G1b/on, of Muldarick Advocate 
"Tarreſon, Servant to the ſaid Maſter of Lovat, and Alexander Maher lon, Burgeſs of 


he ſaid William Paterſon and Margaret his Wite, by Deed of Aſſignment Written h George Leſlie, Sheriff. Clerk of Inver. 
% and duly executed in the preſence of Colonel Hug) Hraſer, of Linneries, Thomas Sc "ves, of Muretnwn, and the ſaid e 1e0rpe 
fie, for a valuable Conſideration conveyed and made over the aforeſaid Bon and Moneys thereon due and Owing to Geer 
Cuthbert, of Caftlebill, his Heirs and Donators. | - hs 
be ſaid George Cuthbert, as Aſſignee of the fair Bond, raiſed Letters of General Charge thereupon againſt High, Lord 
+  Zovat, as Son and Heir of the deceaſed Hugh, Lord Lovat, his F ather, who was Heir ſerved and returned to the ſaid Hah 
Maſter of Lovat, the Grantor of the faid Bond, and his Tutors and Cur N 


ators Charging him to enter Heir to his Anceſtors, 
s of General Charge were duly executed or ſerved on the gth and 


: ' th Days of Jud, 1682. 
George Cuthbert brought his Action of Conſtitution upon this Bon . 


; 3 d againſt the Haig Hoh Lord Lovat, as charoed 
iter Heir as aforeſaid, in order to conſtitute or eſtabliſh the ſaid Debt as againſt him, who being then a Minor, by Dec or 
"Inftiryment of Renunciation, bearing date the 23d Day of March, 1683, executed by him with the Conſent of a Quorum of 
. bis Curators, and produced ip Court, having renounced to enter Heir as charged, a Decree Cognitionis Cauſa was thereupon ro- 

*Rnonnced, declaring and alcertaining the Debt upon the ſaid Bond, to the Effect that the Plaintiff might have Action of Adjudica- 
tion contra Haæreditatem Jacentem et Bona Mobilia, which pertained to the ſaid deceaſed Hus 018 Lovat, and Hugh, Maſter 
"of Lovat, at the reſpective "Times of their Deceale, and which might have pertained to the Defendant, If he had S0 and 
Tot renounced to be Heir to them, in manner atoreſaid, for Satisfaction of the ſaid Bond aſſigned as aforeſaid, and Sums of 
ey thereby due and owing, | 15 


And in Conſequence thereof the ſaid George Cuthbert obtained a Decree of Adjudication, Cognition: 


* 


khan as the Hereditg, Jacens of the ſaid Hugh Lord Lv and Hugh Maſter of | 
"de Heir, for the accumulated Sum of 1 5840 Merks Scots, as the Moneys due u ſaid Bond 
3 Though the aforclaid Hugh Lord Lorias did by his Tutors "cnounce to be Heir to his Father and Grandfather, by which he 
"evaded the Repreſentation of his Predeceſſors, and was not liable to their Debts, yet the ſaid Putors, according to the evil 
"Falliion of thoſe Days, during his Minority purchaſed in for his Uſe and beh izings a. 
theſe” Titles poſſeſſed the Eſtate not only as Incumbrancer thereon, but as having a Right and Property therein, the Term being 
*expired which is allowed by Law for à Debtor to redeem his Eſtate from a Creditor, who adjudges the ſame, which Expiration 
"W tle Legal (as it is called) is in the Nature of a F orecloſure of the Equity of Redemption, whereby the lawful Creditors were 
Meloded from Acceſs to recover Satisfaction of the Debts due to them. | 
The faid Hugh Lord Lovat laſt hamed died without Male Iſſue and his eldeſt Daughter called Emilia, Lad y Fraſer of Lovat, 


Ir, made up no Titles of Succeſſion, but continued 


| and having in the Vear 1702 intermarried with Alexander 

"Mackenzie (afterwards ſtiled of Praſerdale the only Son of Roderick Mackenzie of Pre/lonhall, one of the Senators of the Col- 

Ie eof Juſtice, or Lords of Seſſion; the ſaid Lord Preſtonhball, in purſuance of the old Plan, purchaſed in ſundry expired Appri- 
and Adjudications of the Eſtate of Levat, on which he obtained ſeveral Charters under the Great Seal, by Virtue where. | 
rter under the Great Seal, 


ſeized of and in the ſame, and thereafter paſt a Cha 
05 April, 1704, proceeding on his own Reſignation and 1 Signature under her late Majeſty Queen Ann's Hand, erecting the 
"Effie and his Sejzin duly recorded, after 


Jof the ſaid Eſtate in Favour of the ſaid Alexander 
is Grandſon, in Fee, with divers Subſtitutions and Re- 
was paſt under the Great Seal, and the ſaid Alexander Mackens, and Hugh Maſter 
for their reſpective Intereſts, and the Seizin duly recorded, in virtue whereof the 
| Tow) to the Property and Inheritance of the ſaiq Eſtate made 7 the ſaid Pugh Maſter of Lovat, on occaſion of 
der o 


erdale) for his Acceſſion to the Rebellion in 1715, was eſta- 
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Roderick Mackenzie, Lord Pre/tonhall abovenamed, in the Year 1505, and before the laſt mentioned Settlement was 
Made, when in the full Right and Property of the Eſtate of Lovat under the Titles abovementioncd, and as ſtanding heretably 
|  Mfeoffed and ſeized therein, by virtue of ſevera] Charters under the Great Seal of Scotland, brought an Action of Reduction, 
. Iprobation and Declarator (the common Method uſed in the Law of Scotland for clearing an Eſtate of all Incumbrances, 
Claims and Pretenſions thereupon) in which he called as Defendants the abovenamed George Cuthbert of Caſilehill, and ſundry 
, Mhers, who were Creditors and Incumbrancers upon the ſaid Eſtate, to exhibit and produce before the Lords of Seſſion all 
itings and Securities, Bonds, Contracts, Charters, Seaſines, Appriſings, Adjudications and Execution thereof, 
the Grounds and Warrants of the ſame, made and granted by the ſaid laſt mentioned Hugh Lord Lovat, Hug Lord 
18 Father, Hugh Matter of Lovat, his Grandfather (Obligor of the Bond in Queſtion) and Hugh Lord Lowat his 
at Grandfather, in Favour of the Defendants, or any of them, their Predeceſſors and Authors, or Others from whom they 
Right of and concerning, or any Ways affecting the Lands, Lordihip and Eſtate of Lovat, or a: Part thereof. 
urport and Effect of ſuch Action was, that all the Deeds and Vritings, thereby called for, and which ſhould not in 
equence thereof, be exhibited and produced by the Defendants, ſhould be reduced, ſet aſide, reſcinded and declared void and 
*, NO Avail, Strength or Eſtect, with all that had followed or might follow thereupon ; and the Libel or Declaration 
rly [ets Forth that the 775 ritings and Deeds called for to be Preduced were falſe and forged, or deftiture of the legal So- 
ary to the due Execution thereof, or that they were granted by Perjons who had ng Right to the E ale thereby 
or that they were granted in Trufl” for the behoef of the C rantcrs, er at teat (and which is the Special Reg ſen of 
n commonly inſiſted upon, where no agu, Forgery has been committed) that it ovght to be Lene, and declirid, 
d . Bonds and other Securities and Ilritings had been fatisfied and extinguifhed by the Debtor rmſelf, or by the Cres 
ir Cedents (Grantors gy Affignors) their Intromiffions with, the Debtors E/tate, and that the fame were only made 
kept up to Heu, and burthen the faid Eflate, they th; Property ef the Plaintiff, by virtue of his Titles and En- 
which he had the urdeubted Right thereto, Prefer able to the R te and DPretenſions of the Defendants, 1 
. C 


q Feb, 1709. 


1710. 


3 Oct. 1710. 


Caſes, which is held equal to a Production of them, and the ſaid George Cuthbert in the ſame Suit produced alſo 
Decds and Writings touching and concerning a certain Wodſett Right (or Mortgage) of the Lands of Auchnagairn, wil th 
Mill Multures and Tythes of the ſame, being Part or Parcel of the ſtate of Lovat, in virtue whereof the ſaid George Cu), 


was in Poſſeſſion of the ſame Premiſes, whereupon the Court by Interlocutor of this date made great Aviſandum W it 
40 


wo, 
-> * 


q Sgjs 4.9 

( 2 ) [95 «190 
The Defendant, George Cuthbert, accordingly appeared to the ſaid Suit, and made Production of the ſaid principal Bob 
ranted by the ſaid Hugh Maſter of Lovat, to the abovenamed William Paterſon, and Aſſignment thereof, and referred to By 
Jectees of Conſtitution and Adjudication obtained thereon as upon record, in the uſual Method obſerved and allowed in fuck 
ſundry Other 


bert 
h the 
point- 


On 9. 


Writs produced, that is, referred the Conſideration of them to all the Lords, (who by the Statute of Regulation are ap 
ed to judge in all Actions of Reduction and Improbation, after the lug” Ar produced) and granted Certifieati 
tra non produtta, and reduced and improved, decerned and declared all the Writings and Evidences particularly and 
rally libelled or called for, and not produced, to have been from the Beginning, and then and in all times coming to be wi 
and null, and of no Force or Effect.“ | | | | 
Lord Preſſonball in further Proſecution of his Right to the Eſtate of Lovat, in of about the Year 1706, brought to 044, 
ſeveral Actions, one of Mails and Duties (Rents and Profits) and another of removing (Ejectment) which two Jaſt mentioned 
Actions related ſolely to the ſaid Wodſett or mortgaged Premiſes of Auchnagairn, with the Appurtenances, and the End of 
thoſe laſt mentioned Actions was to recover the Poſſeſſion thereof from the ſaid George Cuthbert, 

The ſaid Alexander Mackenzie of Fraſerdale * at this Time in Poſſeſſion of the Eſtate of Lovat, and having Right 1 
Title thereto in manner herein abovementioned, inſtead of proſecuting the ſeveral Actions or Suits, pending as atore(a;q bo. 
tween the ſaid Lord Pre/tonhall and the ſaid George Cuthbert, touching the Claims and Demands of the ſaid Ger 


. c RE ge Cuihber; 
propoſed to make an End of all Matters in diſpute between them in an amicable Way, to which the ſaid George Cuthbert Wa 


d 


conſented and agreed. 


The ſaid Alexander Mackenzie of Fraſerdale, who was the Heir apparent of Lord Preftonhall, and Tenant for Life in the 
Eſtate of Lovat, under the Settlement and Entail, made by Lord Pre/tonhall as aforeſaid, and being Adminiſtraior in Law 1 
Hugh, Matter of Lovat. his eldeſt Son, who had the Fee of the Eſtate by the ſaid Settlement, and alſo being Huſband to 
Lilia Lady Lovat, the Heir at Law of the Family, and who, upon one or other or all of thoſe different Titles, was in 
Poſſeſſion of the Eſtate, in order to carry ſuch Propoſal into Execution, granted his Bond or Obligation of this Date, dn 
executed by him at Inverneſi before three credible Witneſſes, whereby, for good and onerous Cauſes, he bound and oblio..] 
him, his - En and Succeſſors, to move and cauſe the ſaid Roderick Mackenzie of Preftonhall, his Father, betwixt the Date 
of the ſaid Bond and the laſt Day of November then next to come, to ſubmit and refer all Differences, Pleag, aud 
Law-ſuits, and other Matters debateable betwixt him and the ſaid George Cuthbert, of Caftlehill, and particularly without Preju- 


dice to the ſaid Generality, the aforeſaid yy (or Actions) of Reduction, Improbation, and Declarator, Mails and Duties, 4 


removing, at the Inſtance of his ſaid Father Lord Pre/tonhall, againſt the ſaid George Cuthbert, before the Lords of Council aud 
Seſlion, to the final Sentence and decreet-Arbitral to be pronounced by Mr, Alexander Macleod, Advocate, and Mr. Jo 

Mackintoſh, Advocate, as Judges,  Arbitrators, and amicable Compotitors, named on the one and other Parts bett 
and the 16th Day of January then next to come, and in Caſe of Diſcrepance, or Variance, between the (:id 
Arbitrators, by Mr. Robert Fraſer, Advocate, as Overs- man or Umpire, mutually nominated, betwixt and the laſt Day of the | 
ſaid Month of July, and to cauſe his ſaid Father to ſubſcribe the aforeſaid Submiſſion to be extended in ample Form. And le 
further bound himſelf and his foreſaids, in caſe his ſaid Father ſhould refuſe ſo to do, to content, refund, and pay to the ſaid George 
Cuthbert, his Heirs, or Aſſigns, what Expences or Damage, he had, or ſhould be, put to, in the ſaid Proceiles intented, or to 


be intented, on the ſaid debateable Matters betwixt them, and that upon Demand conform to his Accounts, to be given from 


g Nov. 1710. 


10 Aug. 1716, 


called Maſter of Lovar, and his 


Time to Time upon his honeſt Word; and in caſe his ſaid Father ſhould ſubmit, he further bound himſelf and his toreſaids to 
move and cauſe the Arbitrator named by him to accept of the ſaid Submiſſion, and with the ſaid other Arbitrator, to determine 
thereon, and whatever ſhould be determined by the ſaid Arbitrators, or Umpire, he obliged him and his aforeſaids to move and 
cauſe his ſaid Father to implement, perform, and fulfil the ſame to the ſaid George Cuthbert and his foreſaids, and that under the 
Penalty of 500 Merks over and above Performance. ; | 
PP ome Cuthbert, Son of the ſaid George Cuthbert, wrote a Letter from Inverneſs of this Date, directed to the ſaid Mr. John 
ackintoſh, Advocate at Edinburgh, the Arbitrator named as aforeſaid, mentioning, that he had thought proper, accorlingto 
their Conſent, to ſend him up a Copy of Fraſerdale's Obligation, to the end that he might give Directions to cauſe make out 
and prepare the Submiſſion in Terms thereof, to be extended or ingroſſed and executed by Lord A nerve whilit Frajerdal 
was yet on the Place, and that it was proper Mr. Farquharſon (Agent for the ſaid George Cuthbert) ſhould have the Submiſſion 
ready for ſigning, and to ſend the ſame down to Inverneſs, in Order for his, the ſaid John Cuthbert's, Father to ſign the ſame, 
Mr. Farquharſon did accordingly extend or prepare and ingroſs the ſaid intended Submiſſion, ready for the Parties to execute 
the ſame, as appears from the Ingroſſment itſelf, which is of the Hand-writing of one George Tod, who was Cleræ to the ſail 
Mr. Farguharſon ; but as Lord Pre/tonhall happened at that Time to be afflicted with a dangerous Sickneſ:, of which he ſoun 
after died, the ſaid Submiſſion, for that Reaſon, was never executed as was propoſed and intended by all the Parties intereſted 
or concerned in theſe Matters: And as about this Period Fraſerdale was elected Member of the Brits/h Parliament, which 
diverted his Attention from private Buſineſs, and afforded a Priviledge which rendered it difficult to carry on any Proceedings at 
Law 2gainſt him, ſo, having been engaged in the Rebellion in the Year 1715, all further Meaſures, or Means, either 
or amicable, for obtaining Satisfaction of the Debt and Claim in Queſtion, propoſed to be ſettled by Arbitration as aforeſud, 
were totally obſtructed and prevented, 
The aforeſaid Simon late Lord Lovat, obtained a Grant from the Crown, of Fraſerdale's Forfeiture, and, in Virtuethereof, 
ot into the ſo e Poſſeſſion of the Eſtate of Lovat, as forfeited for the Life of Fraſerdale, and having thereafter claimed the 
Title and Dignity of Lord Levat under the Character of Heir-male, obtained a Declarator of his Right thereto, in the Court 
of Seſſion. He, in the Year 1 33, made a Tranſaction (in the Way of Arbitration) with Hugh Fraſer of Lovat, formerly 
Father Alexander Mackenzie of Fraſerdale (who had obtained a Pardon,) by which Tranſadion 
he acquired from the ſaid Hugh Fraſer, his Right to the Property ot the Eſtate of Lovat, and, all the Claims and Pretenſions 


| thereto, or to the Dignity, competent to him or his ſaid Father, or his Family, and undertook the Burthen of all the 


14 Feb. 1712. 


outſtanding Incumbrances on the Eſtate, and became bound to relieve Hugh Fraſer and Fraſerdale of all Claims, Challenges 
and Demands, to which they might be liable in reſpect thereof. | 

But as he, the ſaid Simon Lord Lovat, was entituled to poſſeſs the Eſtate during Freſerdale's Life (who died very lately) by 
Virtue of the Grant of his Forfeiture, the lawful Creditors were thereby excluded from any Remedy or Relief in reſpe of thei 
Debts and demands thereupon ;z and as Lord Lovat had it in View, to acquire a Right to the Property of the Eſtate from Hu 
ot and Fraſerdale. | | | 

is Lordſhip treated with ſuch real Incumbrancers as were inclinable to ſell their Demands at a low Price, and according) 

purchaſed ſeveral of them; but as to thoſe Creditors that were not diſpoſed to come into his Meaſures, and pa ,twith thei 
Claims upon his Terms, he endeavoured by Force and Violence, and other oppreſſive and unjuftifiable Methods, to compe 
them thereto. To which Diſtreſs thoſe who lived in his Lordſhip's Neighbourhood were more immediately expoſed; and it 
notorious, that ſome of the Creditors on this Eſtate have ſeverely felt the Effects of his Reſentment for not complying with 
his Views and Deſigns, and this generally was the Caſe in former Times with reſpect to the Eſtates of great and pow 
Families in that Part of the Country. | ; 

The ſaid 2 Cuthbert of Caſtlehill, Huſband of the Reſpondent Jean Hay, very early after Simon Lord Lovat got into 
Poſſeſſion of the ſaid Eſtate as aforeſaid, ſuffered ſeverely for daring to aſſert his juſt Claims and Demands thereupon, and even 
ſound it neceſſary, for the Preſervation of his Life, to abſcond and ſecrete himſelf from his Houſe and Family, to avoid the 
Outrages and Violences of a Banditti, who were always ready, at the Command of their Maſter, to execute the ! 
unwarrantable and lawleſs Acts; and particularly, in or about the Year 1722, the Houſe of Ca/tlebill was, in the dead of Night 
beſet by a Party of Lord Lovat's Clan, who broke into it, and with drawn Swords and Da gers, and other offenſive Weapon 
ſearched for the ſaid John Cuthbert; but not finding him at home, theſe deſperate Fellows, in Revenge for ſuch hell 
Diſappointment, went into the Incloſuresor Parks belonging to the ſaid John Cuthbert, and there deſtroyed, cut, and mangle 
in a cruel Manner, the Cattle that were there found to a very great Number: The Notoriety of this Fact was ſuch, 3 
ſuperſeded the Neceſſity of any Proof, but however the ſame was offered to be proved in the Cauſe below. 

The Debt in Queſtion, under all theſe Circumſtances, continuing to be a ſubſiſting Incumbrance and real Lien upon the 
Eſtate of Lovat, the ſaid John Cuthbert, Huſband to the Reſpondent Jean Hay, by Deed or Diſpoſition of this date, dion 


and conveyed to the Reſpondent Jan Hay, his whole Lands, Heritages, Debts, and generally all his real and perſona! at 
On 
of 


(other than the proper Eſtate of Cafflebill, which he had previouſly conveyed to his eldeſt Son, in and by his C 


4 LE . SY * * — 


e, 


of Marriage) for the Uſes following In the firſt Place, for Payment of his Debts, and as to the Reſidue; fot Payment toliis 
younger Children of their ſeveral Portions or Proviſions, amounting to . 10000 Scots, | 

The laſt mentioned Diſpoſition having been exhibited in a certain Cauſe depending in the Court of Sellioh; the fang was 

. . & - 2 2 
according to the uſual Practice IN ſuch Caſes, taken or borrowed up by an Agent im loved in that Cauſc {ion th. Cl-;k in 
Court upon Receipt, and that Agent having, ſome ſhort Time after, and without Aer ut he ſaid Diſpoſition, g ne abroad to 

amaica, and the ſame being thereby Joſt, che Reſpondent, Jean Hay, found herſelf under a NeceMiry to brine an Aion 
in the Court of Seſſion for proving the Tenor thereof; and, upon due Proof of the Exiſtence, Conteuts, © an. Cajes AmiſJzons 
9% of the Deed, ſhe obtained a Decree of the ſaid Court for making up and ſupplying the ſaid Deed in the full Tenar there). 

But the ſaid Diſpoſition, by Reaſon of its Generality, not being ſufficient to, diveſt the Heir of the Grautor, of the ſaid ſeveral 
dubjects, thereby intended to be conveyed, though ſuch Heir was, by the Obligation of Warranty therein contained, obliged to 
make up 1 # itles, and to make and grant the proper Deeds for transferring or conveying from himſchf to the Diſpones the 
legal Right and Title to all chat was conveyed, or intended to be conveyed, by the ſaid general 1):fpoftion. The fad Jean 

ay was obliged to bring another Action againſt the ſaid Jon Cuthbert, now of Caſtlehill, as charged to enter Heir, and 
otherwiſe repreſenting his Predeceſſors for compelling him to mike up Titles to all and ſingular the Premiſies conveyed hy 
the ſaid Diſpoution, and in particular the aforeſaid Adjudication of the Eſtae of Lovat, pro 'ceding upon he Bond 
heforementioned granted by Hugh, Maſter of Lovat, to Milliam Patterſon, and conveyed by him to Genie Cuthbert, of 
Caſtlebill, as aforeiaid, with the Grounds thereof. — And therein obtained a Decree of Adjudication in Lnplement of the 
ſald Diſpoſition and Decree of proving the Tenor, againſt the ſaid laſt mentioned ohn Cuthbert, a, Charged ty enter Heir in ge— 
neral and ſpecial to his Predeceſſors in Manner abovementioned ; in Virtue whereof She eſtablihed in her ow: perſon 
an undoub:ed Right to the Debt claimed by the Reſpondent as herein above ſet forth. 

The Eſtate of Lovat having been, upon the Forfeiture of the late S Lord Lovat, ſeized and ſurveyed according 
to the Directions of the Veſting ct, the Reſpondent, in Terms of the Proviſio of the ſaid Stutut: made in Behalf of 
juſt and Jawful Creditors, duly preſented and entered her Claim upon the aforeſuid Adjudication and Grovnds there t, 

His Majeſty's Advocate, on Behalf of lis Majeſty, was pleaſed to object to the ſaitl Claim, that the ſame was barred or 
loſt by the Negative Preſcription which it was contended, had tun firſt from the Date of the Bund in Cob », 1 42, before 

the ſaid Decree Cognitionis Gauſa was obtained in February, 1683, as during that Petlod no Document aphαανt ed to have been 
taken upon the ſaid Debt: And ſecondly, that another Negative Preſcription had run from the 30th of ar. h, 683, the Date 
of the Decree of Adjudication, no Mocument having been taken thereupon for the Space of 40 Years, in terms of the 
Watch Acts of Parliament touching Preſcription And it was further inſiſted on Behalf of the Ctobn, that by Ret 2 of 
Length of Time it ought to he preſumed, that the Debt or Demand in (Queſtion had been ſatisfibd and pa'd. 

To the firſt of theſe Objections it was anſwered, that as the Bund was not payable till J/hirſanday, 1644, the Preſcrip! on 
could not begin to run before that Period; and that 40 Years had not intervened between the Teini of Vayvmont and the 
Decree of Conſtitution or Coguitiams Cauſa, whereupon the Decree of Adjudication had tollowed; and beides, thai the [et- 
ters of general Cha ge had been raiſed the 4th of June, 1682, and exccuted as aforeſaid, and therefore that there wits not 
the leaſt Pretence for objecting this firſt Preſcription. | | 1 

The An{wer to the ſecond Negative Preſeription was founded upon the judicial Production of the Bond, Adjudication, and 
other Wnrings relative thereto in, and as a defence againſt, the aforeſaid Action of Reduction Improbation and Neclarator brought 
in the Year 1705, at Lord Preſtonball's Inſtance, and Proceedings thereupon had, as aforeſaid, which it was contended lad 

ſufficiently interrupted ſuch Preſcription. 2 
And it was further inſiſted upon for the Reſpondent, that there was no Colour for a Preſuraption, that any Payment or 

Satisfaction of the Debt in Queſtion ha been made, when the Circumſtances were attended to in which the Eſtate of Lovat 

had been, ever ſince the Exiſtence of the ſaid Debt, ſo greatly incumbered, and conſidering the {Devices pracliſedby the iter; of 

the Family, it: the indirect Methods they had uſed of framing and making up ſingular Titles, under which they enjoyed and poſ- 
ſeſſed the Eſtate, with aView to evade the Repreſentation of their Preveckifars, and the Payment of the Family Debts; and upon 

Conſideration of the Acts done by the Claimants, and thoſe from whom they derive Righ „ as well as from the Notoriety of 

the Debt itſelf, as being a public and univerſally allowed Charge, ſubſiſting upon the {21d Eſtate, never denicd, but upon all 
| Occaſions owned and confeſſed by the Family of Lovat, and the Proprictors and Poſſeſſors of the faid Eſtate. 

Wo 17; The Lord Drummore ordinary having reported the Cauſe to the whole Lords, they were pleaſed by Intcrlocutor of this Date, 
E * Toſuſtain the Objections made on the Part of his Majeſty's Advocate, and to Diſmi's the Claim.“ 

The Reſpondents preferred their Petition to the Lords, praying an Alteration of the former Interlocutor, and that their Lord- 
ſhips would repell the Objection of the Negative Preſcription, or before Anſwer thereto, allow the Reſpondents a Diligence 
for recovering further Interruptions. 

k 1756, To this Petition the Appellant put in Anſwers, and the Court thereupon pronounced the following Interlocutor of this Date, 
ten alto wit) ** The Lords having adviſed this Petition, with the Anſwers thereto, they adhere to tneir former [::ter!ucucor, in 
„ ſo far as the ſame finds, that the Documents produced do not interrupt the Preicription, without Prejudice to the Petition- 
ers, their recovering further Documents to interrupt the ſame.” | 

The Reſpondents having recovered the aforeſaid Obligation, granted by Fraſerdale to George Cuthbert, of Gaſtlehill, in the 

Year 1710, obliging himſelf to cauſe his Father, Lord e to enter into a Submiſſion, together with the Letter re- 

lative thereto from the ſaid John Cuthbert, of Caſtlehill, to Mr. John Mackentoſh, Advocate, and the Submiſſion itſelf, a5 made 

cut, in Conſequence of the Directions of the ſaid Letter; and conceiving, that theſe dditional Documents, as connecting 
with the Proceſs of Reduction, Improbation and Declarator, of which they made expreſs mention, and referred thereto, 
could not but remove all Doubt that the Preſcription was ſufficiently interrupted, they preferred another Petition to the Lords, 

155 to be heard upon the ſaid new Evidence, agreeable to the Reſervation in the laſt Interlocutor, or to remit to the 

rd Preſton Grange (then appointed Ordinary to the Claims on the Eſtate of Lovat, in Place of Lord Drummore deceaſed) 
| to hear the Reſpondents thereon, with Power to determine or report. 
; Nn The Court, of this Date, pronounced the following Interlocutor: to wit,“ The Lords having heard this Petition, they remit 
| pig the ſame to the Lord Preſton Grange, with Power to his Lordſhip to hear Parties Procurators upon what is above reported 
| * and to do therein as he ſhall ſee Cauſe.” | | 
| The Lord Prefton Grange reported the Cauſe to the whole Lords, and Informations having been given in of either Side, and 
105 both Parties having been heard, the Court pronounced the following Interlocutor, of this Date, viz. ** On Report of the 
Pat Lord Preſton Grange, and having heard Parties Procurators, the Lords ſuſtain the Interruptions of the Preſcription 
| founded on, and remit to the Lord Ordinary to proceed accordingly.” PD SS 

His Majeſty's Advocate, on Behalf of his Majeſty, has thought fit to bring an Appeal from the aforeſaid Interlocutor of 

the Lords, bearing Date the gth Day of March, 1756, in ſo far as it reſerves Liberty to the Reſpondents to recover further 

Documents, to interrupt the reſcription, and alſo from the aforeſaid two Interlocutors, dated the 1 3th of July, 1756, and 

27th July, 1757: But the Reſpondents humbly hope, that the ſaid ſeveral Interlocutors, in ſo far as the ſame are complained of, 


will be affirmed for the following, amongſt other 


RE ASQNS 
As to the Form of the Proceedings. 


I. For that it is agreeable to the daily Practice of the Court, even after a final Interlocutor is pronounced, to apply for 4 
Re. Hearing upon new Diſcoveries, either in Matter of Law or Fact, and eſpecially the latter, 7 of fl there be no ex- 
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preſs Reſervation of ſuch Liberty in the Interlocutors formerly pronounced ; and it was a Matter of uſtice, and not Fa- 
vour, for the Court to make the Reſervation mentioned in the ſaid Interlocutor of the gth of March, more eſpecially as 
they had before granted a diligence for recovering further documents of Interruption: Nor will any Court of Juſtice ever 
preclude a Party from any Opportunity of diſcovering, or from the Benefit of founding upon any Evidence when diſcovered, 
_ tending to the Malntenince of their Right, and the Furtherance of Juſtice. And this —— to have been the Senſe of 
the Court when they made the Reſervation, without any Oppoſition or Complaint on the Part of the Appellant. 
Il. The ſaid Interlocutor of the 13th of July was Roy of Courſe, and was a neceſſary Conſequence of the Reſervation 


contained in the former Interlocutor of the gth of March, and both were ſo clearly founded in Equity and Good 2 
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and ſo conſonant to the known Methods of proceeding, and eſtabliſhed Practice in the Court below, 
ther2to, had it been attempted, would have certainly been diſregarded. 


As to the MERITS. 


I. It is ſofficient to ſave againſt Preſcription, that the Perſon claiming under the Obligation ſhould do ſome AR and Dev 
which an Intention is maniſeſted or denoted, not to deſert and depart from; but, on the Contrary, to inſiſt on 
or Claim. Such being the evident Import of the Statutory Words of taking Document on, 

ation: And where it certainly appears, as in the preſent Caſe, that a Debt has once been 
hond fide eſtabliſhed, Courts of Juſtice lean much to aid an honeſt Creditor, and a ſmall Matter by Way 
acknowledging ſuch Debt will be ſufficient to avoid the Plea of Limitation or Preſcription, 

II. No Preſcription can begin to run till the Cauſe of Action accrues ; and it is an eſtabliſhed Rule, that in the Cafe of 
or Obligations, the Preſcription or Limitation begins only from the Time of Payment, and 40 Years were cl 
run, in this Caſe, from the Term of Payment in the Bond, before a Summons was executed, which of itſeif js Bs 

tion, nor even when a Decree for the debt was obtained, which was undouhtedly taking a document on the do? 

III. The Exhibiting and Producing the ſaid Adjudication and Bond now claimed upon, in the Action of Reduction Improba. 

tion and Declarator, brought by Lord Pre/tonhall, was taking one of the ſtrongeſt Documents, that can be conceived upon 
the Debt in Queſtion, as thereby the Party claimed and inſiſted upon his Debt and Adjudication, as a juſt and rea] ſuhſiſt 
ing Iucumbrance upon the Eſtate of Loval, out of which he was intitled to receive Payment and Satisfaction preferable to an 
Right or Title, Debt or Incumbrance, ſtanding in Lord Preſtonball's Perſon upon the ſame Eſtate, and man 
in the Court below were of that Opinion, when the interlo-utors were pronounced, diſallowing thereof as 
cient Interruption of the Preſcription, which Interlocutors, the Reſpondents would have thought themſelves well 
Appeal to have complained of, had not that Matter been left open by the ſubſequent Proceedings in the Cauſe. 
IV. There are in this Caſe, not only the Acts and Deeds of the Creditor, in the way of taking Document upon, follewins and 
purſuing his Right and Claim, but there are alſo the ſtrongeſt Acts of the Debtor and Party liable for the Debt, and affedeq 
by the Incumbrance, owning and acknowledging the ſame, which there can be no doubt is a 
Such is the Obligation for a Submiſſion or Arbitration, granted by Fraſerdale, under the Circumſtances in which he ſtood of 
Right to, and Connection with the Eſtate and Family, affected by the Incumbrance ; and the Obligation expreſſy 
s the Debt, and refers to the aforeſaid Proceſs of Reduction and the Proceeding therein, as an Inſiſting upon the 


eht now claimed, which in a Queſtion of Preſcription, is in all Reſpects equivalent to a 
Obligation or Ground of Debt. 


V. As the Juſtice and Fairneſs 
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of the Debt in Queſtion, being a conſiderable Sum at the Time it was contraded, 
is ſtrongly ſupported by the Bond itſelf, and the ſeveral Conveyances and other Deeds relative theret 
which are all wrote and witneſſed by Perſons of Character and Publick Offices, ſome of them of the firſt Rank in that 
Country, and all Friends to the Family of Lovat; fo there is not a Tittle of Evidence, nor any Circumſtance in the Cauſe 
to induce a Belief or Suſpicion that the Debt has been ſatisfied or paid, but all the Circumſtances attending it, concur to 
ſpeak and demonſtrate the Contrary. And as it would be moſt dangerous, upon Surmiſes and. groundleſs Suſpicions, to diſallow 
a Claim of Debt againſt the Juſtice of which, as originally conſtituted, there does not ſeem to be the ſmalleſt ObjeQion, 
ſo it would be extremely hard upon theſe Reſpondents to deprive them of the Benefit of this juſt Debt, which is in a Man- 
ner their all, more eſpecially as they have been at great Expences in eſtabliſhing the proper Titles thereto, in Order to 
carry into Execution the general Diſpoſition granted to the Reſpondent Fean Hay by her Huſband as aforeſaid, which waz 
done in Conſequence of what they believed to be the beſt advice their own Country could afford, and particularly upon the 
Opinion of one, who now holds the higheſt Station in the Law there, which the Reſpondents thought they might ſecurely rely 
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